: TE} Q LS Texas Health and Human Services Commission
§ Health and Human
Services Charles Smith

Executive Commissioner

March 7, 2017

The Honorable Tom Price

Secretary

U.S. Department of Health and Human Services
200 Independence Ave. SW

Washington, D.C. 20024

Re:  Disallowance TX/2016/001/MAP
Dear Secretary Price:

Congratulations on your confirmation as United States Secretary of Health and Human Services.
Thank you for meeting with Governor Greg Abbott and me last month to discuss Texas' 1115
waiver extension request, disallowance, and a variety of other important healthcare issues in
Texas. This is an exciting and challenging time for federal and state leaders to work together to
transition the current health care system to one that gives states more flexibility, accountability,
and opportunities for innovation. I believe you are uniquely and ideally suited to lead this effort,
and I appreciated hearing your perspective on ways to make healthcare — particularly Medicaid —
more affordable and accessible to citizens and taxpayers.

As requested, it is with some urgency that [ write to bring to your attention an action by the
previous Centers for Medicare and Medicaid Services (CMS) administration that threatens to
fracture the stability of the hospital safety net in Texas: CMS’ disallowance of federal matching
funds related to supplemental Medicaid payments to private hospitals. In its September 1, 2016,
notification detailing the disallowance, CMS communicated that it believes the funding
arrangements that underiie the non-federal share of these payments violates prohibitions on
impermissible provider-related donations. CMS’ action was contrary to its prior approval of the
very same funding arrangements that are now the target of the disallowance.

A more detailed history of the matter is contained in an October 28, 2016, letter from the Texas
Health and Human Services Commission (HHSC) to CMS requesting reconsideration of the
disallowance.! The letter also describes the legal and equitable reasons that CMS should
withdraw the disallowance. I refer you to that document, rather than repeating here the well-
reasoned arguments and information that it contains.

! See letter to Bill Brooks, CMS Associate Regional Administrator, Dallas Office, from Jami Snyder, HHSC
Associate Commissioner for Medicaid/CHIP Services, dated October 28, 2016, attached as Exhibit A. See also letter
to Jami Snyder from Vikki Wachino, Director, CMS Center for Medicaid and CHIP Services, dated December 21,
20186, declining to withdraw or revise the disallowance. Letter attached as Exhibit B.
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HHSC appealed disallowance TX/2016/001/MAP to the Departmental Appeals Board (DAB) on
February 24, 2017. However, you are fully authorized to withdraw the disallowance and put this
important matter to rest without the necessity of going through a lengthy DAB appeal process.
As | stated during our meeting, the stability of the Texas safety net hinges on this important
decision. I ask that you quickly withdraw the disallowance and allow us all to move to the many
other challenging issues that face us as we work toward a better Medicaid program.

Please let me know if you have any questions or need additional information. Monica Leo,
Attomney for the Health and Human Services Legal Services, serves as the lead staff on this
matter and she can be reached by telephone at (512) 424-6558 or by e-mail at
Monica.Leo@hhsc.state.tx.us.

Sincerelyz

Charles Smith
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TEXAS HEALTH AND HUMAN SERVICES COMMISSION

CHARLES SMITH
EXECUTIVE COMMISSIONER

October 28, 2016
Via certified mail

Mr. Bili Brooks

Associate Regional Administrator
Department of Health & Human Services
Centers for Medicare & Medicaid Services
Dallas Regional Office

1301 Young Street, Suite 833

Dallas, Texas 75202

Re:  Disallowance TX/2016/001/MAP
Dear Mr. Brooks:

Pursuant to Section 1 116(e)(1) of the Social Security Act, the Texas Health and Human Services
Commission (HHSC) requests reconsideration of Disallowance Number TX/2016/001/MAP. For
the reasons explained below, HHSC asks the Administrator to reverse the disallowance decision
of the Centers for Medicare & Medicaid Services (CMS).

L Background

On September 1, 2016, CMS sent notice to HHSC of Disallowance Number TX/2016/001/MAP
(the disallowance).! The amount of the disallowance is $26,844,551 in federal financial
participation as reported on the CMS-64 quarter ending December 31, 2015. CMS believes that
arrangements between the hospital districts that provide the non-federal share of uncompensated
care (UC) waiver payments and the private hospitals that receive those payments constitute non-
bona fide provider donations under federal law and under guidance issued by CMS in May 2014
in the form of a state Medicaid director letter (SMDL #14-004).

The funding of private hospital supplemental payments has been the subject of review by CMS
on multiple occasions. A short history of this issue is important to understanding the bases for
HHSC's request that CMS withdraw this disallowance.

! See Letter notifying HHSC of Disallowance TX/2016/001/MAP {September 1, 2016) (Exhibit 1).
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Private Hospital Upper Payment Limit Payments

[n 2005, HHSC submitted a state plan amendment to CMS proposing the private hospital upper
payment limit (UPL) supplemental funding program. During discussions with CMS conceming
the approval of this state plan amendment, CMS was fully informed that private hospitals would
provide services to indigent patients that a governmental entity previously provided and that
could result in extra funds on the part of a local governmental entity.? For example, HHSC
disclosed to CMS in its June 30, 2006 response to CMS’ Request for Additional Information:

An indigent care agrecement is the agreement between the Local [Governmental)
Entity and a group of local private hospitals (“Affiliated Hospitals™) to develop a
plan for the Affiliated Hospitals to alleviate the Local [Governmental] Entity’s tax
burden by providing care to the indigent, thereby allowing the Local
{Governmental] Entity to utilize its ad valorem tax revenue to fund the Medicaid

program.’

Those extra funds then could, at the complete discretion of the local governmental entity, be used
to fund the Medicaid program. The amendment was approved by CMS in 2006.*

CMS Deferral of Private Hospital UPL Payments in 2007

In 2007, CMS issued deferrals of UPL payments to private hospitals in Texas based on concerns
that private hospitals were either donating funds or returning a share of Medicaid payments to
the governmental entities that funded the non-federal share of the UPL payments. Arrangements
in Dallas County were among those questioned by CMS.

In order to resolve the deferrals, HHSC worked closely with CMS and provided comprehensive
disclosures regarding the funding sources. For example, HHSC described the private hospital
UPL program to CMS in a February 4, 2008, letter as follows:

The private hospital UPL program in Texas is built on the premise that private
hospitals may provide charity care to indigent patients in a way that relieves local
government entities from incurring expenses for such care that they might

* See Letter from HHSC to Andrew A. Frederickson, CMS, responding to Request for Additional Information (June
30, 2006)(Exhibit 2).

‘a4 :

* See Letter from CMS to Chris Traylor, Associate Commissioner for Medicaid & CHIP, HHSC, approving State
Plan Amendment 05-31 | {(September 5, 2006)(Exhibit 3).
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otherwise incur... thus relieved, [the local government entities] are able to
contribute toward the support of Medicaid providers in their communities.®

HHSC also explained that private hospitals® decision to provide indigent care the governmental
entity previously provided was not a legal obligation of the governmental entity, stating:

These [governmental entity] contracts were terminated, after which the private
hospitals... entered into new contracts with the providers ... with the money no
longer being spent under the terminated contracts, the district was able to make an
IGT to fund increased Medicaid payments.®

HHSC also implemented Conditions of Participation that prohibit any linkage between the
indigent care private hospitals provide and eny payments to the hospitals that participated in the
UPL program, and they specifically prohibit the assignment of contractual or statutory
obligations of the governmental entity to private hospitals. The Conditions of Participation also
explicitly authorize private hospitals to provide indigent care by entering into their own
arrangements with healthcare providers that had previously provided services to the
governmental entity.

After extensive review by CMS of materials documenting and describing the funding
relationships, and after working with Texas to develop the Conditions of Participation, CMS
lifted the deferral. CMS’ action constituted recognition that so long as public-private
partnerships adhere to the disclosures to CMS, they are in compliance with federal law. The
arrangements in Dallas and Tarrant Counties continue to operate in accordance with the terms of
the Conditions or Participation disclosed to and approved by CMS.

Conversion of UPL to Uncompensated Care

In 2011, HHSC negotiated a five year Section 1115 demonstration waiver with CMS that, among
other things, established funding for UC costs. Under the 1115 waiver, the UPL program was
effectively converted to the UC program. Payments to private hospitals under the UC program
are funded using the same funding mechanisms as were used under the former UPL program and
under the same Conditions of Participation. Again, CMS approved the waiver with the
knowledge that UC payments to private hospitals would be financed using those same funding
mechanisms.’

3 See Letter from Chris Traylor to Bill Brooks, Acting Associate Regional Admis., CMS (Feb. 4, 2008)(Exhibit 4 at
2).

® fdat 3,

7 See CMS Special Terms and Conditions for the Texas Healthcare Transformation and Quality Improvement
Program section 1115(a) Medicaid demonstration, Number 11-W-00278/6, STC #44(a)(ii)(C){[)(requiring that
"[p]rivate providers must have an executed indigent care affiliation agreement on file with HHSC")(pertinent page
attached as Exhibit 5).
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2014 Deferral of Private Hospital Payments

In June 2014, CMS began conducting a financial management review of payments to private
hospitals in three areas of the state, including Dallas and Tarrant Counties. CMS stated that they
were relying on guidance in SMDL #14-004 to analyze Texas funding arrangements.

As aresult of the financial review team findings, CMS sent Texas a letter deferring $74 million
for UC payments made to private hospitals while it further investigated the source of the non-
federal share of the payments. After discussions between HHSC and CMS, and CMS’ review of
additional requested documents from the private hospitals, CMS released the 2014 deferral ®
CMS stated that release of the deferral did not constitute CMS' acceptance of the financing
arrangements, but that CMS was willing to work with the state before making a final
determination.

In May 2015, HHSC and CMS began a series of focused discussions evaluating the private
hospital funding issue. During that process, CMS agreed that if changes to private hospital
funding were required by CMS following the discussions, the state would have until September
1, 2017 to transition to other funding mechanisms without risk of disallowance on the same
grounds as the 2014 deferral.’

Over the following months, HHSC provided CMS with substantial documentation and
information in support of the questioned privale hospital funding arrangements. Discussions
concluded in September 2015, at which time HHSC anticipated receiving from CMS an
evaluation of the allowability of the funding model used in Dallas and Tarrant Counties. That did
not happen. Prior to the disallowance being issued on September 1, 2016, HHSC never received
notice from CMS that a final determination had been made.

1. Request for Reconsideration

HHSC requests reconsideration of the disallowance on multiple grounds. The following
explanations demonstrate that the disallowance was incorrectly rendered.

A. HHSC acted in reliance on CMS' previous assurances.

By issuing the disallowance, CMS is acting contrary to two specific statements made by CMS to
the state. First, in its letter to HHSC releasing the 2014 deferral, CMS stated that "to the extent
CMS determines that any financing structure within Texas' Medicaid program violates federal
statute and regulation, we would expect Texas to make necessary adjustments by December
2015.""% CMS did not subsequently notify HHSC that it had determined that the financing

¥ See Letier from Timothy Hill to Kay Ghahremani, Director, HHSC, (Jan. 7, 2015){Exhibit 6).

% See Email from Tim Hill to Monica Leo Re: Private Hospital funding -- confirmation of transition schedule (June
9, 2015)(Exhibit 7).

10 See Exhibit 6.
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structure in Dallas and Tarrant Counties violates federal statute and regulation. CMS then
disallowed federal matching funds for expenditures made before December 2015.

More importantly, CMS agreed that Texas would have until September 1, 2017 to make changes
to the funding arrangements, if required following the discussions between CMS and HHSC
during the summer of 2015.!' CMS confirmed to HHSC that current funding arrangements
would be allowed to continue for payments through August 2017, without risk of disallowance
on the same grounds questioned in the 2014 deferral."

CMS' agreement to provide time for transitioning to other funding models was reasonable and
recognized several important facts and considerations:

¢ Private hospital participation in providing care to the Medicaid and uninsured populations
is cnitical to the healthcare safety net in Texas;

* Unplanned disruptions to the safety net jeopardize the ability of these vulnerable
populations to access needed care;

e The cuirent funding arrangements have been in place across Texas since 2005 and in
Dallas and Tarrant Counties since March 2007 and May 2009 respectively, with the
knowledge and approval of CMS;

e Unwinding the long-standing funding mechanisms, including the public process for local
governmental entities to revise or adopt budgets, takes time;

* Identifying and implementing alternative funding sources for private hospital payments
may require state legislative action;

» The Texas legislature meets every two years and is not scheduled to be in session again
until January 2017,

¢ Notice and comment rulemaking by HHSC may be necessary to implement legislative
directives.

Following the conclusion of the discussions during the summer of 2015, HHSC believed that
CMS would notify HHSC of its final determination after reviewing all of the information and
documentation provided to CMS by the state.'* CMS never notified HHSC of a final decision on
the funding arrangements. HHSC and hospital stakeholders acted in good faith in response to the
financial review of private hospital payments, the deferral, and the series of discussions during
the summer of 2015. In reliance on CMS' written assurances that payments were not at risk of
disallowance, HHSC continued making payments to private hospitals while waiting for a
decision from CMS.

I See Exhibit 7.

12 fd.

13 See, e.g., Email from Kristin Fan, CMS, to Monica Leo Re: Private Hospital funding -- topics for discussion
(September 15, 2015)(Exhibit 8)("We have received all of the information and I don’t think we have any other
questions that need to be answered, We are working with our leadership to discuss next steps").
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In making the the UC payments now at issue, HHSC acted in reliance on multiple CMS
statements. However, CMS (1) disallowed federal funds they previously stated were not at risk;
and (2) did not live up to the terms of the agreement extending until September 1, 2017, the date
for Texas to make changes to private hospital funding arrangements. In order to effectively run
such & large and complicated program as Medicaid, HHSC must be able to rely on CMS'
statements. HHSC asks that CMS withdraw the disallowance and adhere to its agreement to
allow current funding relationships to continue through at least September 1, 2017.

B. There is no donation to a governmental entity.

The Dallas County arrangement was the subject of scrutiny by CMS in 2007 and 2008 during the
deferral of Texas’ Private Hospital UPL program. HHSC and Texas stakeholders provided CMS
with thousands of pages of documents concerning the Dallas County model and conducted
multiple conference calls and meetings with CMS to discuss that model. In response to the
deferral, HHSC provided to CMS full disclosures of the factual and legal support for the
financing of the non-federal share of UPL payments to private hospitals.™ During the subsequent
discussions between CMS and HHSC, HHSC agreed to pay back $37.6 million in federal
financial participation ($22.9 million of which related to the Dallas market and all of which
appeared to relate to a retroactive feature of the prior arrangement) and to keep $122.6 million
that CMS initially questioned in the deferrals. As part of the overall resoltution of the deferrals,
HHSC also worked with CMS to develop the proposed Conditions of Participation for
continuing the UPL program for private hospitals.'® CMS’ review and subsequent lifting of the
deferral, with full knowledge of how the program worked, constituted recognition that the Dallas
County arrangement complied with federal law. The Tarrant County Indigent Care Affiliation
Agreement was first effective in May 2009 and the arrangement was structured consistent with
the Dallas County model and the Conditions of Participation,

1. CMS? historical approval of the Dallas County model is consistent with federal
law.

CMS correctly interpreted federal law to permit the Dallas County model to be used in Texas
from the resolution of the Private Hospital UPL deferral until the disallowance because there is
no donation from the private hospital to the public entity. Federal law defines a provider-related
donation as: (1) a donation or other voluntary payment (whether in cash or in kind); (2) made
{directly or indirectly) to a state or unit of local government; (3) by a health care provider or
related entity. '8

 See Exhibit 4,

¥3 See Letter from HHSC to James Frizzera, Director, CMS Financial Management Group and Conditions of
Participation attached thereto (May 1, 2008)(Exhibit 9).

842 U.5.C. § 1396b(w)(2)(A) (2014); 42 C.F.R.§ 433.52 (2014).
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Under the Dallas County model, there is no donation to a governmental entity, The private
hospitals are providing a benefit to individuals who receive charity care or other community
services; there is no payment in cash or in kind to the unit of local govemment. CMS does state
in the preamble to its 2007 cost rules (ultimately vacated for other reasons), that one issue in
assessing compliance with provider donation regulations was whether a private hospital provides
services that are the legal obligation of a governmental entity.!” However, the private hospitals at
issue are not assuming any legal obligation of the govemnmental entity. In Texas, hospital
districts and counties are generally required to provide or pay for indigent care only as a payer of
last resort.'® As HHSC stated during discussions concemning the 2007 deferral, "[t]he scope of
the local govenment entity's obligation is...to provide or pay for indigent care that someone else
is not providing or paying for."'?

Further, the past practice of a governmental entity electing to pay for certain services does not
create a legal obligation for the govenmental entity to continue to do so in the future. The only
way to characterize the Dallas County model as resulting in a provider donation is if the prior
provision of or payment for care by the public entity in and of itself creates an ongoing legal
obligation for the government to continue to provide or pay for these services in perpetuity.
When private entities provide or pay for services in the community at their sole discretion, some
of which may have previously been provided or paid for by a governmental entity, there is no
donation. The mere expectations and historical practices of the private and the governmental
entities do not somehow transpose the provision or payment of care to patients into a provider
donation.

2, The Dallas County arrangement has not changed since 2008.

The Dallas County arrangement has not changed in any significant way from the one described
in documents submitted to CMS in 2007 and 2008. One of the documents provided to CMS was
a memorandum describing the Dallas County model.® Another document submitted to CMS in
2008 was a letter explaining why there is no assumption of obligations of the local governmental
entity.®' These documents (along with many others provided to CMS in 2007-2008) explain why
these longstanding relationships do not result in a donation to the govemmental entity.

1" Cost Limit for Providers Operated by Units of Government and Provisions To Ensure the Integrity of Federal-State
Financial Partnership, 72 Fed Reg. 29748, 29762-99 (May 29, 2007) (stating *{1Jocal government tax doliars that are not
contractually committed for the purpose of indigent care services or any other non-Medicaid activity can be directly transferred
E)sy the local government to a state as the non-Federal share of Medicaid payments.”™).

Tex. Health and Safety Code §§ 61.022(b) and 61.060(c).
17 Exhibit 4 at 3.
30 See Memorandum dated August 21, 2007, 1o James Frizzera, CMS, and Daniel Aibel, HHS Office of General

Counsel {Exhibit 10).

! See Exhibit 4. explaining, among other things, that it was initially contemplated that the Dallas County Hospital
District would assign the physician contract 1o the affiliated private hospitals, but that the arrangement was revised
effective March 31, 2007, 10 provide for termination of the contract between the hospital district and the physician
group, thus terminating any contractual obligation on the part of the hospital district with regard to those physician
Services.
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The Tarrant County arrangement was not in existence at the time of the Private Hospital UPL
program deferral, but was and is structured consistent with the Dallas County model and the
Conditions of Participation.

C. Even if CMS finds that there is a donation, no hold harmless practices exists.

If CMS were able to successfully argue a provider-related donation exists, that determination is
not the end of the analysis. It is possible for a provider-related donation to be permissible under
federal law so long as the donation has no direct or indirect relationship to Medicaid payments.??
A direct or indirect relationship is found where there is a hold harmless provision or practice.?

In turn, a hold harmless provision or practice exists if:

(1) The state (or other unit of government) provides for a direct or indirect non-Medicaid
payment to those providers or others making, or responsible for, the donation, and the
payment amount is positively correlated to the donation. A positive correlation includes
any positive relationship between these variables, even if not consistent over time;

(2) All or any portion of the Medicaid payment to the donor, provider class, or related entity,
varies based only on the amount of the donation, including where Medicaid payment is
conditional on receipt of the donation; or

(3) The State (or other unit of local government) receiving the donation provides for any
direct or indirect payment, offset, or waiver such that provision of that payment, offset, or
waiver directly or indirectly guarantees to return any portion of the donation to the
provider (or other parties responsible for the donation).2*

First, HHSC is unaware of any non-Medicaid payment to private hospitals that is positively
correlated to the alleged donation. Second, the determination of the Medicaid payment to the
private hospitals at issue is independent of amount of the alleged donation. Last, the local
governments that IGT on behalf of private hospitals in no way (directly or indirectly) guarantee a
return of the alleged donation. In fact, the Conditions of Participation that remain in effect
requin;s the participants in the UC program to ensure, among other things, that no such guarantee
exists.

Not only did CMS’ notice of disallowance fail to identify a provider-related donation, CMS also
failed to identify any practices that violate the hold harmless provision. Since CMS has not
shown that a hold harmless exists, as defined by federal regulation, there is no basis for the
disallowance.

2242 CFR 433.54(a).

3342 CFR. 433.54(b).

3 42 CFR 433.54(c).

 See Centification of Hospital Participation (Exhibit 11) and Certification of Governmental Entity Participation for
Hospital Affiliates (Exhibit 12).
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D. CMS cannot base its disallowance on SMDL #14-004.

In the September 1, 2016, disallowance letter, CMS states that the private hospital funding
arrangement in Texas "constitutes a non-bona fide donation as described in the May 9, 2014
[SMDL #14-004]." HHSC does not agree that the arrangements in Dallas and Tarrant Counties
necessarily coincide with the fact situation described in SMDL #14-004. To the extent that CMS
relies on the letter for the disallowance, such reliance is misplaced because the letter articulates a
policy that is inconsistent with CMS' established practice, regulations and CMS prior approval of
the Texas funding arrangements and can therefore be implemented only after notice and
comment rulemaking. The Dallas and Tarrant County funding arrangements remain compliant
with the multiple disclosures to CMS as well as the Conditions of Participation; the only thing
that has changed since the prior CMS approvals is SMDL #14-004.

1. SMDL #14-004 is ambiguous at best.

SMDL #14-004 states that government entities are free to enter into agreements with private
entities, but Medicaid payments may be in jeopardy if a hold harmless provision or practice
exists (please see the section above for the regulatory description of a hold harmless). However,
in focusing on the existence of a hold harmless provision or practice, the SMDL is assuming the
existence of a provider-related donation, As discussed above, HHSC does not believe that the
funding arrangement in question results in a provider-related donation as defined in the statute
and regulations, and thus the hold harmless analysis is unnecessary.

Regardless of the existence of a donation, to HHSC'’s knowledge, there are no agreements
between parties that violate the existing regulations or CMS’ prior approvals. Furthermore, to the
extent any agreements exist between private hospitals and governmental entities, all private
hospitals and governmental entities certify the absence of a relationship in those agreements that
would represent a hold harmless relationship (no conditioning of Medicaid payments on non-
Medicaid services or vice versa).

HHSC believes that SMDL #14-004 can be fairly read to allow the Dallas County arrangement,
while cautioning states and stakeholders that they must carefully adhere to federal law in
structuring their public-private partnerships so that (1) the payment for services to indigent
populations by private entities is not done pursuant to an agreement guaranteeing a return of
funds to the private entity; and (2) the IGT by a governmental entity is not conditioned on the
provision of or payment for indigent or other services by the private entities.

CMS has not provided evidence of an agreement between Dallas and Tarrant County hospital
districts and private hospitals that contradicts the regulations or CMS’s prior approvals. For this
reason, HHSC urges CMS to withdraw the disallowance.
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2. CMS previously approved the Dallas funding arrangement under the current,
unchanged regulatory requirements.

If CMS still believes that SMDL #14-004 precludes the Dallas and Tarrant County arrangements,
it nonetheless may not rely on the letter to support the disallowance.

In 2006, CMS approved the private-hospital UPL state plan amendment after being fully
informed and provided with sample contracts showing that private hospitals would provide
indigent services that could result in extra funds available to local governmental entities that
could be used to fund the Medicaid program. In 2008, CMS lifted the private hospital UPL
deferral with knowledge of the funding arrangements in Dallas County and elsewhere. In 2012,
CMS approved payments to private hospitals under the UC program knowing that they are
funded using the same funding mechanisms as were used under the former UPL program and
under the same Conditions of Participation. In other words, for more than 11 years—consistent
with the Social Security Act and federal regulations—CMS has knowingly approved and allowed
the arrangement in Dallas County to continue. SMDL #14-004 marks a departure from the
provisions set forth in Section 1903(w) of the Social Security Act, CMS' existing regulations
regarding provider-related donations, and CMS” prior approvals of the Texas program.

CMS must give states and providers an opportunity for notice and comment before disallowing
federal funds on the basis of the new policies announced in SMDL #14-004.%

E. CMS erred in the disallowance calculation.

To calculate the amount of the purported donation, CMS used the estimated annual charity care
services budget for the non-profit organizations totaling $188 million. Then CMS calculated a
quarterly amount (347 million) as a proxy for the non-bona fide provider-related donation. CMS
then deducted the amount of the federal share from the quarterly donation estimate to identify a
disallowance of $26.8 million.

CMS did not verify whether the services paid for or provided by the non-profits in the quarter
totaled $47 million. Even assuming, and without conceding, that the payments for physician and
other professional healthcare services were non-bona fide provider-related donations to the
hospital districts, CMS should have calculated the amount of the disallowance using actual
expenditures, as follows:

% See, e.g.. Shell Offshore Inc. v. Babbitt, et al., 238 F.3d 622 (5* Cir. 2001)(requiring notice-and-comment
rulemaking where the challenged agency action was the result of a departure from the agency's previous practice);
see alsa Ohio Dept. of Human Servs, v. U.S. Dept. of Health & Human Servs., 862 F.2d 1228, 1231 (6th Cir.
1988)(invalidating rule amendment that was not implicit in the original regulation; was inconsistent with prior
actions of the agency; and was not adopted in compliance with notice-and-comment requirements).
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Organization #1: expenditure on services in 4Q 201527 [ $34,742,206
Organization #2: expenditure on services in 4Q 2015 $ 9,500,952
Total Purported Non-Bona Fide Provider-Related 544,489,015
Donation

Applicable FMAP at time of claimed expenditure: 57.13%
Amount of Disallowance $£25,276,116
CMS Calculated Disallowance 326,844,551
Overstated Disallowance $ 1,568,435

By using a proxy of the charity care services the non-profits estimated they would provide during
the fiscal year as the basis to identify the purported non-bona fide provider-related donation in
the quarter, CMS overstated the disallowance by $1.57 million.

Additionally, CMS' proxy methodology yields absurd results, therefore showing serious flaws in
the underlying reasoning. The methodology, if applied on an annual basis, would result in a total
purported donation of approximately $187 million. That exceeds the annual intergovernmental
transfers from the hospital districts (together, $114 million) by $73 million.

I11. State's Intent to Retain Funds

The state wishes to retain the disallowed funds pursuant to 42 C.F.R. § 433.48(c)(2).
IV.  Conclusion

For all of the reasons explained in this letter, HHSC asks CMS to reconsider and withdraw the
September 1, 2016, disallowance of federal funds. Please let me know if you have any questions
or need additional information. Charlie Greenberg, Director of Policy for HHSC Legal Services,
is serving as the lead staff on this matter and can be reached at (512) 424-6863 or by e-mail at
Charles.Greenberg@ghhse.state.tx.us.

*1 This refers to the fourth quarter of the organization's 2015 fiscal year, which coincides with the first quarter of the
2016 federal fiscal year that is the period for which HHSC expenditures are being disallowed.
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Sincerely,

G

Jami Snyder
Associate Commissioner for Medicaid/CHIP Services

Enclosures

cc: Dorothy Ferguson, CMS
Jeoffrey Branch, CMS
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DEPARTMENT OF HEALTH & HUMAN SERVICES
Centers for Medicare & Medicaid Services
Dallas Regional Office
1301 Young Street, Suite 833
CENTERS FOR MEDICARE & METTICAID SERVICES

I vl
Dalias, Texas 75202 CONSORTIUM FOR MEDICAID
& CHILDREN'S HEALTH OPERATIONS

Division of Medicaid & Children’s Health, Region V1

September 1, 2016
DISALLOWANCE TX/2016/001/MAP

Ms. Jami Snyder

State Medicaid Director

Associate Commissioner for Medicaid / CHIP
Texas Health and Human Services Commission
P.O. Box 13247

Mail Code: H100

Austin, Texas 78711

Dear Ms. Snyder:

This letter is notice of a disallowance in the amount of $26,844,551° Federal Financial Participation
(FFP), as reported on the CMS-64 quarter ending December 31, 2015. The disallowance amount
is based on the projected value of in-kind donations to the Dallas and Tarrant County hospital
districts by the Dallas County Indigent Care Corporation (DCICC) and the Tarrant County Indigent
Care Corporation (TCICC), which are both funded by local private hospitals. The Counties’
related Intergovernmental Transfers (IGTs) to the State, to fund Uncompensated Care Pool (UC)
payments to participating private hospitals, were principally derived from county funds augmented
by these donations and formed a hold harmliess arrangement in violation of the Medicaid Statute
and rcgulations.

Section 1903(w) of the Social Security Act {the Act) generally places limitations on the use of
provider-related donations and taxes as funding sources for expenditures claimed by states as the
basis for FFP. Among these limitations, as set forth in implementing regulations at 42 C.F.R. §
433.54, FFP is not available to the extent that it would be based on the use of such financing
sources when there is a *hold harmless arrangement™ under which providers (or the provider
class) could be effectively repaid for a provider-related tax or donation through any direct or
indirect payment, offset, or waiver. A hold harmless arrangement is defined to include
circumstances in which an increased Medicaid payment is conditional on the receipt of a
donation.

CMS issued State Medicaid Director Letter (SMDL) 14-004 to all states on May 9, 2014
regarding the allowable and unallowable use of provider-related donations, including the related
use of certain types of public-private arrangements. This letter discusses situations where
governmental entities and private entities enter into agreements or relatianships that constitute
non-bona fide provider-related donations, in which private entities provide a governmental entity
with funds or other consideration and receive in return additional Medicaid payments. Under



these circumstances, there is a hold harmless arrangement in which the contract to provide
services is a provider-related donation and the receipt of additional payments is the return of
some, or all, of the donation. The letter specified that this type of arrangement is a non-bona fide
donation prohibited by statute and regulations.

CMS has identified a similar arrangement in Texas among various local governments, private
hospitals, and non-profit organizations that constitutes a non-bona fide donations as described in
the May 9, 2014 guidance. In this arrangement, a group of private hospitals indirectly assumed
financial responsibilities once held by the local governments and, in exchange, received
payments under the Medicaid program. Specifically, the Counties and private hospitals
coordinated to create the DCICC and TCICC to fund contracts previously held by the local
governments that provide faculty staff within the Counties’ medical facilities. The donated
services augmented Dallas and Tarrant Counties’ funds and the Counties then transferred funds
to the state Medicaid agency via IGT. The Medicaid agency used funds derived from the
donation-based [GTs, as the non-federal share to draw FFP, and made additional Medicaid
payments under the State Plan, and or a section 1115 demonstration waiver, to the same private
hospitals that fund TCICC and DCICC. See, Act, Section 1903(w)(6)(A).

Section 1903(w)(1)(A) of the Act and implementing regulations at 42 CFR 433.67(b) require that
CMS deduct from a state's quarterly medical assistance expenditures any non-bona fide,
provider-related donations received in that quarter by the state or a local unit of government.
Accordingly, this letter constitutes your notice of disallowance in the amount $26,844,551

FFP. Please make a decreasing adjustment on line 10(c) of the next quarterly expenditure

report (CMS-64) in the amount of $26,844,551 FFP for FY2016 and reference
TX/2016/001/MAP,

This disallowance is my final decision. Under section 1116(e) of the Social Security Act, the
state has the opportunity either to request reconsideration of this disallowance from the Secretary
or to appeal this disallowance to the Departmental Appeals Board. This decision shall be the
final decision of the Department unless, within 60 calendar days after the State receives this
decision, the State delivers or mails (the state should use registered or certified mail to establish
the date) a written request of reconsideration to the Secretary or a written notice of appeal to the
Departmental Appeals Board.

Written requests for reconsideration should be delivered or mailed to the CMS Associate
Regional Administrator at 1301 Young St. Suite 832, Dallas TX 75202 (the state should use
registered or certified mail to establish the date). Requests for reconsideration by the Secretary
should include: (1) A copy of the disallowance letter; (2) A statement of the amount in dispute;
(3) A brief statement of why the disallowance should be reversed or revised, including any
information to support the state’s position with respect to each issue; (4) additional information
regarding factual matters or policy considerations; and (5) a statement of your intent to return or
retain the funds. See 42 C.F.R. § 430.42(b)(2) published at 77 Fed. Reg. 31499, 31508 (May 29,
2012). The state should include in its request for reconsideration all of the information it
believes is necessary for the Secretary’s review of its request. If the State requests
reconsideration from the Secretary and receives an unfavorable reconsideration of the
disallowance from the Secretary, it may appeal the disallowance to the Departmental Appeals
Board within 60 calendar days after the date that the State receives the unfavorable
reconsideration. Written requests for appeal should be delivered or mailed to:



U.S. Dept. of Health and Human Services
Departmental Appeals Board, MS 6127
Appellate Division

330 Independence Avenue, S.W.

Cohen Building, Room G-644
Washington, D.C. 20201

The state may appeal the disallowance to the DAB within 60 calendar days of the date you
received this letter or, if applicable, within 60 calendar days afier the date that the State receives
the unfavorable reconsideration. If the state chooses to appeal this disallowance, written appeals
request must include: (1) a copy of this disallowance decision; (2) a copy of the reconsideration
decision, if applicable; (3) a note of its intention to appeal the disallowance; (4) the amount in
dispute: and (5) a brief statement of why the disallowance is wrong. [n addition, the state should
reference Disallowance Number TX/2016/001/MAP in the appeal request. The Board will notify
the state of further procedures. Please also send a copy of your appeal to my attention at the
following address Mr. Bill Brooks, Associate Regional Administrator; Centers for Medicare &
Medicaid Services, Region 6; 1301 Young Street, Room 833; Dallas, Texas 75202.

A notice of appeal may also be submitted to the DAB by mail, by facsimile (fax) if under 10
pages, or electronically using the DAB’s electronic filing system (DAB E-File). Submissions are
considered made on the date they are postmarked, sent by certified or registered mail, deposited
with a commercial mail delivery service, faxed (where permitted), or successfully submitted via
DAB E-File. To use DAB E-File to submit your notice of appeal, you or your representative
must first become a registered user by clicking "Register” at the bottom of the DAB E-File
homepage, https://dablefile.hhs.gov/; entering the information requested on the "Register New
Account" form; and clicking the "Register Account” button. Once registered, you or your
representative should login to DAB E-File using the e-mail address and password provided
during registration; click "File New Appeal" on the menu; click the "Appellate” button; and
provide and upload the requested information and documents on the "File New Appeal-Appellate
Division" form. Detailed instructions can be found on the DAB E-File homepage.

If the State appeals the disallowance under section 11 16(d) of the Act, section 1903(d) of the Act
provides you the option of retaining the funds that was previously paid to the State and that is
now being disallowed by this notice, pending a final administrative decision. If the final
decision upholds the disallowance and you elect to retain the funds during the appeals process,
the proper amount of the disallowance plus interest computed pursuant to section 1903(d)(5) of
the Act will be offset in a subsequent grant award.

You may exercise your option to retain the disputed funds by notifying me, in writing, no later
than 60 days after the date this letter is received. In the absence of notification that the State
elects to retain the funds, the Secretary will recover $26,844,551 FFP pending the final decision
of the Departmental Appeals Board.



If you have any questions, please contact Dorothy Ferguson at 214-767-6385 or Jeoffrey Branch
at 214-767-6449 or their respective email addresses are Dorothy. ferzuson@cms.hhs.gov or
Jeoffrev.branch@cms.hhs.gov.

Sincerely,
Bill Brooks

Associate Regional Administrator
Division of Medicaid and Children’s Health

cec via Email: Monica Leo / HHSC
Charles Greenberg / HHSC

i The basis of the disallowance is the estimated quarterly vatue of various contracts by DCICC and TCICC and then

multiplying that amount by the appropriate FFP @ 57.13% for FFY2016,

Est Valua of o

Nen Profit | Contractis) sctaly | rp athisk
Eetity | ODonation | STUMIentof | o ax)

Amount
Dace 5142646144 | § 35.66L536] 5 10,373436
TCC $ 453080001 5 11327200015 6471115

Total $187,954,143 | § 46.988.536| 5 25844551
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TEXAS HEALTH AND HUMAN SERVICES COMMISSION

ALBERT HAWKINS
EXECUTIVE COMMISSIONER

June 30, 2006

Mr. Andrew A. Fredrickson

Associate Regional Administrator

Division of Medicaid and Children’s Health
Centers for Medicare and Medicaid Services
1301 Young Street, Room 827

Dallas, Texas 75202

Dear Mr. Fredrickson,

This is our response to your letter dated March 21, 2006, in which questions were raised
regarding the proposed amendment to the Texas Medicaid State Plan submitted by the Health
and Human Services Commission (HHSC) under Transmittal Number 05-011.

The Centers for Medicare and Medicaid Services (CMS) requested that HHSC provide the
following additional or clarifying information before CMS could continue processing the
amendment. The questions from CMS are included and followed by HHSC's responses in bold.

1.

Pending TN 05-001. Proposed language in TN 05-)11 modifies language that is pending
in TN 05-001. Therefore, all of the questions and concerns in our request for additional
information for TN 05-001 must be addressed before favorable action can be taken on TN
05-011. Further, TN 05-011 should be revised to reflect any changes made to TN 05-001.
Please note that since TN 05-011 further expands the use of supplemental payments
funded through transfers for local entities, it is imperative to provide all of the
information requested for TN 05-001 regarding the Upper Payment Limits (UPL)
demonstrations and provider taxes. Please note that information relating to provider
taxes requested in TN 05-001 was “district” specific. For every additional district added
under TN 05-011, the State must provide the requested “district” specific information.

You have requested that alf of the information requested for TN 05-001 regarding
the UPL demonstrations and provider taxes be provided for TN 05-011 as well. As
to the UPL demonstrations for TN 03-011, please refer to Question 13 for a detailed
demonstration of the State-owned or operated hospital UPL, the non-State
government hospital UPL, and the private hospital UPL for inpatient hospital

P.0.Box 11347 e Austin, Texas 78711 e« 4900 North Lamar, Austin, Texas 78751
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services, These demonstrations provide the same analysis of the aggregate upper
payment limitations that the State provided in response to the request for additional
information (RAI) for TN 05-001. In addition, Question 18 provides a description of
the methodology used by the State to ensure that outpatient UPL payments do not
exceed the outpatient upper payment limitations.

As to provider taxes, none of the regions implementing Medicaid supplemental
payment programs pursuant to TN 05-011 (i.e., regions in which hospitnls have an
indigent care affiliation agreement with a hospital district or other local government
entity) will utilize provider tax revenue to fund the non-Federal share of Medicaid
supplemental payments. The Texas Legislature did not create Healthcare Funding
Districts for any counties outside of Webb, Hidalgp, and Bexar, which were all
addressed in our responses to the RAI for TN 05-001. All of the regions that are
implementing Medicaid UPL programs pursuant to TN 05-011 will utilize local ad
valorem tax revenue from a pre-existing local governmental entity, either n county
or a hospital district, to transfer to the State as the non-federal share of the
iMedicaid funding the hospitals in that region are eligible to receive.

In addition, attached is Exhibit A, a spreadsheet entitled “Hospital Summary
Workshcet,” similar to the Hospital Summary Worksheet that the State provided in
its responses to the RAI for TN 05-001, which includes data on the entities
responsible for transferring funds, the amount of the transfers, and the amount of
regular Medicaid and supplemental payments. The State used the most recently
available data sources upplicable to the current state fiscal year to calculate the
amounts ia the “Hospital Summary Worksheet.”

Bublic Notice. Section 1902(a){13)(A)} of the Social Security Act and regulations at 42
CFR 447.205 require that public notice be given prior to the effective date of a change in
reimbursement rates. Please provide a copy of the public notice issued regarding the
proposed changes in TN 05-011.

HHSC announces its intent to submit to the Centers for Medicare and Medicaid
Services an amendment to the Texas State Plan for Medical Assistance under Title
XIX of the Social Security Act.

The amendment provides for UPL supplemental reimbursement for Medicaid
inpatient and outpatient hospital services provided by privately owned hospitals
with an indigent care affiliation agreement with a hospital district or other local
government entity, The supplemental payments shall not exceed the difference
between total ananal Medicaid payments and the Federal UPL established in



Mr. Andrew A. Frederickson
June 30, 2006
Page 3

42 CFR § 447.272. As a resuit, the State seeks to ensure that Medicaid payments to
private hospitals are commensurate with Medicare payments and/or payment
principles.

The proposed amendment is to be effective November 12, 2005, and is expected to
increase the amount of federal matching to the State. The proposed ameadment is
estimated to result in increased annual expenditures of $426,413,000 with increased
federal matching funds of $258,662,000 for state fiscal year 2006, and $503,931,000
with increased federal matching funds of $304,977,000 for State Fiscal Year 2007.

k] Fiscal Impact. Please provide a breakdown of the fiscal impact reported on the 179 form
to indicate the amount attributable to changes in inpatient services and the amount
attributable to outpatient services. Please explain how the fiscal impact was estimated.

Please refer to Exhibit B, which sets out the estimated inpatient and outpatient
hospital supplemental funding that would be generated by the approval of this State
Plan Amendment.

Following is the breakdown of the estimated fiscal impact for inpatient and outpatient
hospital services under TX 05-011:

Fiscal Year T‘ﬁﬁFMI@ﬂ itk - 1 Non-Federal Share | Federal Share
FY 2006 5,425,'&13{”0% ,_.' $167,751,000 $258,662,000
FY 2007 ‘.1’03-95*‘ i, ] 3 198,954.000 5 304,977,000

Fiscal Year | ‘{'a&"' Non-Federal Share | Federal Share

FY 2006 o 4 5166,791.571 § 257,182,936
FY 2007 ] $197,085,748 | $ 303,894,80!
Fiscal Year / npact] Non-Federal Share | Federal Share
FY 2006 o § 959,191 S 1,479,018
FY 2007 3 1,160,594 S 1,789,569

The fiscal impact for TX 05-011 is estimated based on the applicable Medicaid UPL
cap for each participating hospital using Medicaid fee for service results for state
fiscal year (“SFY”) 2005 and Medicaid disproportionate share hospital (“Medicaid
DSH”) preliminary data for SFY 2006.
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Attachment 4.19-A, Page 10, (t)(4) & Anachment 4.19-B, Page 2aa, (8)(b) and (c). What
is an indigent care agreement? Does this agreement require any transfer of funds
between the hospital and the hospital district\local govemnment? If so, please explain the
requirement and describe both the amount and timing of the transfer. Is this a new type
of agreement or are there existing agreements in place? I's there a standard agreement for
all hospitals or does it vary between each district'local government? IF there is a standard
agreement, please provide a copy of the standard agreement. If each agreement is
unique, please provide a copy of each agreement. What process does HHSC have in place
to ensure there are no transfers of funds from the provider to the district/local
government? Please note any transfer of funds would be an impermissible provider-
related donation. CMS cannot approve TN 05-011 without absolute assurance that
providers are retaining 100% of Medicaid payments.

What is an indigent care agreement?

Texas has available public funds that are dedicated to healthcare needs in the form
of ad valorem tax revenues assessed at the local levels by Counties and Hospital
Districts (“Local Taxing Entities”). Only a small portion of these tax revenues are
currently being utilized to fund the Medicaid program through Medicald
disproportionate share hospital and current UPL program supplemental payments.
Due to reductions in Medicaid spending and a growing Medicaid and uninsured
population (%indigent™), there is a growing gap between the costs hospitals incur for
treating indigent patients and the reimbursement they receive. In light of the
growing gap between the cost of care and reimbursement, the Local Taxiag Entity
in certain Texas communities joined with private safcty-nct hospitals to design a
cellaborative program to more fully fund the Medlcaid program under current law
and ensure the availability of quality healthcare services for the indigent populntion.

An indigeat care agreement is the agreement between the Local Taxing Entity and a
sroup of local private hospitals (“Affiliated Hospitals™) to develop a plan for the
Alffiliated Hospitals to alleviate the Local Taxing Entity’s tax burden by providing
care to the indigent, thereby allowing the Local Taxing Entity to utilize its ad
valorem tax revenue to fund the Medicaid program. Examples of the types of
indigent care services the Affiliated Hospitals may provide include inpatient and
outpatient hospital services, specialty physician services, pharmaceutical services,
kidney dialysis, dentistry, nursing hotline services, air ambulance services,
emergency and on-call physician services, and ophthalmology.

The provision of these indigent services by the Affilinted Hospitals directly to
indigent patients will alleviate a portion of the Local Taxing Entity’s expense of
providing indigent care. The Local Taxing Entity will utilize part of its ad valorem
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tax revenue dedicated to healthcare needs to fund the Medicaid program, either by
making an intergovernmental transfer of the tax revenue to the State as the non-
Federal share of the Medicaid supplemental payment program or by making 8
supplemental payment directly to the Affiliated Hospitals based on each hespital's
available Medicaid UPL room.

Does this agreement require any transfer of funds between the hospital and the
hospital district\local government? If so please explain the requirement and
describe both the amount and timing of the transfer.

The indigent care agreements do not require any transfer of funds between the
Affiliated Hospitals and the Local Taxing Eatity.

Is this a new type of agreement or are there existing agreements in place?

The first of thede types of agreements were entered into in connection with the
Medicaid supplemental payment program authorized by Texas Medicaid State Plan
Amendment 05-001.. There are now several existing agreements in place and others
are in the process of being negotiated.

Is there a standard agreement for all hospitals or does it vary between each
district\local government? If there is a standard agreement, please provide a copy
of the standard agreement. If each apreement is unique, please provide a copy of
each agrcement.

The indigent care agreements are substantinlly identical, but do vary slightly
between each region depending upon the individual needs and resources of the
communrity and the constitutional framework of the particular Local Taxing Entity.
At your request, the State is attaching a copy of the indigent care agreement (either
already fully executed or expected to be fnlly executed) for every region that
currently plans to operate a Medicaid supplemental payment program pursuant to
the authorization of Texas Medicaid State Plan Amendments 05-001 and 05-011
(“Locally Funded Medicaid Program™). To the extent any additional regions want
to implement a Locally Funded Medicaid Program utilizing an indigent care
agreement that is not substantially similar to the agreements included with this
response, the State will supplement this response with those indigent care
agreements.

What process does HHSC have in place to ensure there are no transfers of funds
from the provider to the district/local government?
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In order to ensure that providers will not transfer or retura any portion of hospital
funds or the supplemental Medicaid payments they receive ta the local government
funding source, the State is requiring each hospital to independently certify that it
will not transfer or return any funds to the local government entity that provides the
non-federal share. The State is also requiring the local government eatities to
execute similar forms certifying that they will not receive any funds from the private
hospitals participating in these programs. A copy of the certification forms the
State intends to use for this purpose is enclesed for your review (Exhibits C and D).

Attachment 4.19-A Page 10a. (1}(4)(A). Language limiting the supplemental payment to

the lesser of the room available under the DSH limit or billed charges has been removed.
Was this intentional? This would set reimbursement to 100% of billed charges. Please
explain how this would be consistent with efficiency, economy, and quality of care when
no major payer of services, including Medicare, pays at 100% of billed charges. Further,
billed charges may not be used as the basis for determining the UPL, and in our
experience almost always exceed the UPL.

The limitations on supplemental payments in paragraphs (t)(3), (t)(4) and (t)(5) of
Attachment 4.19-A are intended to, and do, comply with the Federal regulations at
42 C.F.R. § 447.271 (the Medicaid UPL cap) and the Federal regulations relating to
the cap on individual hospltals codified at 42 C.F.R. § 447.272(c)(2) (limitations on
Dispraportionate Share Hospitals). It is not the intention of the State to set
reimbursement at 100 percent of billed charges. Rather, it is the intention of the
State to assure CMS that the State will limit Medicaid reimbursement to the cap
applicable to ench individual hospital. Specifically, hospitals that qualify for
Medicaid DSH funding will be limited to Medicaid reimbursement at the lower of
their Medicaid UPL cap or their Medicaid DSH cap. Because the Medicaid DSH
rules do not apply to hospitals that do not receive Medicaid DSH relmbursement,
hospitals that do not qualify for Medicaid DSH funding will be limited in the
amount of Medicaid reimbursement they receive to their Medicaid UPL cap.

The State modified the language of paragraph (t)(4)(A) to highlight to CMS that the
State is aware of the different limitations Federal law places on individual hospital
reimbursement and to assure CMS that the State will aot pay any individual
hospital more than the limitation(s) imposed on that hospital by Federal law. The
language of paragraph (t)(3) still applies to all supplemental payments authorized
under paragraph (t). Paragraph (t)(3)(A) prevents the State from paying any
hospital that receives Medicaid DSH funding an amount greater thao that hospital’s
“haospital specifie limit” by stating that “in each State Fiscal Year the amount of any
inpatient supplemental payinents and outpatient supplemental payments may not



Mr. Andrew A. Frederickson
June 30, 2006

Page 7

exceed the hospital’s “hospital specific limit,” as determined under Appendix I to
Attachment 4.19-A for DSH hospitals™ (emphasis added), The State removed the
language in section (t)(4)(A) to make it clear that the State intends to continue to
apply the hospital specific limit, as defined In section 1923(g) of the Act, to Medicaid
DSH hospitals unless that hospital's “hospital specific limit” is higher than its
Medicaid UPL eap, in which case the Medicaid UPL cap will be applied. Consistent
with 42 C.F.R. § 447.271, however, Texas will only apply the Medicaid UPL cap to
hospitals that do not receive Medicaid DSH payments,

Attachment 4.19-A, Page 10a, (u). If payments are being made up to 100% of the UPL
under section (1), please explain how high volume Medicaid payments can continue to be
made without exceeding the UPL.

Texas makes several forms of Medicaid payments for inpatient hospital services
undegAttachment 4.19-A. First, Texas makes fee-for-service payments for
inpatient Medicald services at hospitals, Second, to the extent of the hospital
specific limit, as calculated pursuaat to Federal and State law, Texas provides
Medicaid disproportionate share hospital (“Medicaid DSH") funding to hospitals
that (1) qualify for the Medicaid DSH program and (2) have a positive hospital
specific limit using the methodology described in Appeadix 1 and the response to
question 4 of the RAI dated September 23, 2005, However, Medicaid DSH funding
is limited to approximately S800 million to $1.1 billion each fiscal year for non State-
owned hospitals (public and private) and does not reimburse most participating
lospitals’ full unreimbursed costs for treating Medicaid and uninsured patients.

Private urban hospitals that participate in the Medicaid DSH program are eligible
to participate in a high-volume Medicaid supplemental payment program totaling
526.4 million, pursuant to section (u) of Attachment 4.19-A. Hospitals receiving
funds from the section (u) high-volume Medicaid provider program are limited in
the amount they may receive by their unreimbursed hospital specific limit, after
deducting any Medicaid DSH funding they received. Supplemental payments under
section (u) of Attachment 4.19-A are paid up to the lower of the applicable Medicaid
UPL cap or the amount of funds available in the section (u) program. Texas
recently amended the amount of funding and eligibility for participation in a high
volume Medicaid provider program under section (u) of Attachment 4.19-A. As
revised, no hospital is eligible to receive funding under section (u) unless it
participates in the Medicaid DSH program and has unreimbursed costs of treating
Medicaid and uninsured patients, as calculated in the Medicaid DSH program, after
receipt of Medicaid DSH funding in the current State Fiscal Year,
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Finally, for hospitals participating in a regional Medicaid supplemental payment
program, scction (t)(4) of Attachment 4.19-A will provide supplemental payments
for their remaining unreimbursed costs of providing care to Medicald and other
patients (the methodology for determining the applicable Medicaid UPL cap is
defined in response to question 4 of the RAI related to Texas State Plan Amendment
05-001). Consequently, in determining the amount of Medicaid supplemental
payments payable in the new regional supplemental payment programs under
section (t)(4) of Attachment 4.19-A, Texas first deducts any Medicaid supplemental
payments pald or payable to participating hospitals under section (u) of Attachment
4.19-A in the current SFY. Texas deducts the amount of these section (u) payments
from the applicable Medicaid UPL cap for cach participating hospital and only
makes payments under section (t) if, and to the extent, each participating hospital
has a positive applicable Medicaid UPL cap. At no time will any hospital’s
combined payments received under sections (t) and (u) exceed its applicable
Medicaid UPL cap,

The State makes supplemental payments using applicable Medicaid UPL caps from
the prior State Fiscal Year. With the one-year delay between the determination of
the applicable Medicaid UPL cap and the payment year, there is a possibility that a
hospital could receive supplemental payments in excess of its applicable Medicaid
UPL cap. The State has a reconciliation process to address such a disparity. To the
extent that any interim supplemental payment exceeds a hospital*s applicable
Medicaid UPL cap during a year, the State would recoup any additional funds paid
to that hospital in the reconciliation process following the close of the applicable
State Fiscal Year and return to CMS the applicable Federal portion of any such
recoupmeant.

Attachment 4.19-B. Page Jaa, (8}(d). The State indicates that quarterly supplemental
payment 1s made for the difference between the hospital's Medicaid fee for service

outpatient Medicaid payments received and 100% of Medicaid allowable outpatient
hospital cost.

»  Does this mean cost and payment are not necessarily assaciated with the same dates
of service?

No, cost and payment are associated with the same dates of service. As discussed in
greater detail below, Medicaid outpatient hospital claims are reimbursed using an
interim rate. For each Medicaid allowable outpatient hospital claim that is
submitted to the State, the State calculates the Medicaid cost and then applies
further cost reductions to derive a payment nmount. Therefore, as cost is calculated
and claims are paid on a claim-by-claim basis, the cost incurred and the Medicaid






